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DISCUSSION 

ROBERT T. CRANE 
University of Michigan 

In his admirable analysis of the juristic theory of the state, 
Dr. Willoughby has said that "analytical political philosophy" 
views the state "simply as an instrumentality for the creation 
and enforcement of law." The point of view from which this 
philosophy proceeds is thus fixed. It is professedly the legal 
point of view. 

It is, however, precisely by peculiar and distinctive points of 
view from which phenomena are observed, that sciences or 
philosophies are differentiated one from another. Two philoso- 
phies cannot occupy the same standpoint. If there is to be 
discussion of a philosophy of politics which asserts its viewpoint 
to be that of a philosophy of law, then it is necessary to define 
very clearly the relationship between politics and law. 

As these concepts have been defined by the analytical school, 
it is obvious that they are intimately connected. By the oppo- 
nents of this school it may be objected that, when correctly con- 
ceived, politics and law are perfectly distinct. It may perhaps 
be held that what is known as law in modern society is not 
essentially political at all; but that it has merely happened as an 
accident of modern political development that a part of the law 
has received the additional and nonessential sanction of political 
authority. 

The latter may be the proper conception of law. If so, the 
analytical jurists are dealing with only a part of the rules of 
human intercourse with which their opponents are concerned. 
And they are dealing with that part from a different point of 
view. But at least they are dealing with a distinct part. Its 
distinguishing aspect is the political sanction. And by this 
aspect, discernible from but a single point of view, there is given 
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to particular rules the unity of a system. That point of view 
may or may not properly be termed legal. That is a matter of 
terminology. At all events it is a definite point of view. And 
since it is from this vantage point that the analytical theory is 
evolved, it must be accepted as the basis of this discussion. Con- 
sideration of any other conception of law is irrelevant. 

Although the analytical concepts of politics and law are thus 
closely connected, it does not necessarily follow that they must 
be identical. One may be more comprehensive than the other. 

There can be no question but that some of the analytical school 
have made politics and law practically synonymous. Lawmaking 
has been treated as not only the characteristic function of the 
state but as if it were its sole primary function. All other activi- 
ties have been treated as subsidiary, as themselves pure products 
of legislation. The executive, administrative and judicial func- 
tions, the welfare activities of the state, the conduct of foreign 
relations have been treated as mere emanations of the lawmak- 
ing faculty. Legislation has engulfed all other powers. The 
analytical conception of law has been thought to determine 
the nature of all other political concepts. The analytical explana- 
tion of law has been deemed in itself a full and perfect explana- 
tion of the whole of politics. 

The juristic theory of the state. need not, however, be considered 
in this extreme form. As interpreted by Dr. Willoughby, it 
makes no claim to offer a complete philosophy of politics. In- 
deed it is expressly denied by him that its point of view em- 
braces the origin, end, scope, justification, or nature of political 
authority. Since all these aspects fall within the scope of polit- 
ical philosophy, the viewpoints of law and politics cannot in 
fact be identical. 

It is apparent, then, that the analytical theory as stated in its 
more moderate form by Dr. Willoughby assumes the legal view- 
point to be a section of the broader political point of view. The 
standpoint is the same, but law has a narrower outlook. It 
views but a portion of political phenomena. As thus stated, the 
juristic philosophy does not seek to reduce to one comprehensive 
system the entire range of political phenomena. It sets itself 
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an humbler task. It deals only with a particular class of these 
phenomena. Its significance is limited to a single branch of 
politics. 

Such a philosophy as the analytical philosophy is here argued 
to represent must by its very nature be a subordinate one. It 
finds its viewpoint already fixed for it, leaving in question only 
the width of its angle of vision. That fixed viewpoint defines 
the essential nature of all things political. Hence the analytical 
philosophy must accept many fundamental concepts as already 
defined for it by the broader general philosophy of politics. 
It may add new concepts of its own, or may join new elements 
to old ones. From independent determination of all of its own 
concepts, as if it were a distinct science, it is debarred. It 
cannot erect any concept inconsistent with a sound general the- 
ory of politics. Its whole erection is a superstructure which can 
rest only on a predetermined basis established by a more general 
philosophy. 

Dr. Willoughby has said of the analytical philosophy that "it 
takes political institutions as it finds them." Again he says of 
this philosophy that it does not "seek substantive truth;" but 
that it "is a purely formalistic inquiry." It attempts, that is, 
only to explain how a particular rule of conduct acquires the 
peculiar form which it denominates legal. It does not attempt 
to explain how that rule acquires its substance. 

The analytical philosophy, then, is only (in Dr. Willoughby's 
phrase) "an apparatus of thought" — for creating an internal 
consistency within a group of formal rules. It relates these 
formal rules to the source of their form and hence to each other. 
This apparatus works only within a closed circuit. It moves 
only from the form to the source of the form and back again. 
The source of the form is the sovereign; the giving of the form 
is the peculiar faculty of the sovereign which is called sovereignty; 
the rule to which the form is given is law; the human beings 
affected by such formal rules are the collective people; and the 
unit of which these concepts are the elements is the state. These 
arc; all formal concepts. The analytical philosophy is concerned 
throughout with aspects of form, not of substance. 



212 THE AMERICAN POLITICAL SCIENCE REVIEW 

This formalism of the analytical school is unacceptable to 
many minds. It is objected that its theories do not square with 
the actual facts of political life. The ground on which this 
objection is based could not be more clearly stated than by Dr. 
Willoughby. He has deduced with inexorable logic from the 
analytical theory the corollary that the human individuals who 
are the subjects of a state are determined by a mere exercise of 
the lawmaking power. Any state may by a simple fiat of the 
sovereign make every inhabitant of the globe its subject. With 
equal logic it follows that in precisely the same territory and 
over precisely the same individuals there may exist two or more 
sovereignties or states. 

Such conclusions seem repugnant to common sense. A sover- 
eignty that rests upon a mere formal assertion seems totally 
lacking in reality. It is an empty form, a form without substance. 
If logic leads to the deduction from the analytical theory that the 
entire population of the world can be embraced in the people 
of a state by a mere fiat of the sovereign, that theory can hardly 
be said to square with a sound general theory of politics. 

This objection appears to rest on solid ground, and calls for 
some amendment of the analytical theory. The particular re- 
quest of the program committee that this discussion should offer 
a substitute for the analytical theory, must be the excuse for 
suggesting a modification of that theory to obviate the objection 
just stated. 

The analytical school has always treated law as a kind of 
"command." It has said a law is a command from the sovereign 
to the subject. Apparently because it is conceived that a com- 
mand can proceed only from volition, this theory therefore pred- 
icates a "will" in the state. Since will is an element of person- 
ality, the state must necessarily be a "person." As a person, it 
differs from other persons in that its will is supreme. Hence it 
may make of whomsoever it chooses its subject. 

This whole structure rests upon the assumption that a law is a 
command to subjects. Is this conception necessary to the analyt- 
ical theory? Is it not possible, on the contrary, to regard law 
(in the analytical sense) as not addressed to subjects at all? The 
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supremacy of the law considered as commands to subjects would 
seem impaired, despite the denials of the analytical school, by 
the fact of constant disobedience, by the fact that it is often 
actually unknown to the subjects, and by the fact that it may 
logically be extended to persons who have never heard, and 
perhaps never will hear, even of the existence of the exercising 
state. 

Is it not correct to consider law in the analytical sense, not 
as a command to a subject, but as a mere statement of cause and 
effect, somewhat like a natural physical law? The Mosaic law 
said "Thou shalt do no murder." But this was conceived as a 
command from a personal God. A law in the political sense 
does not usually enjoin one to refrain from anything. It is 
more apt to run: "Every person convicted of murder shall suffer 
the penalty of death." This is not a command to refrain from 
murder. It is a statement of a consequence which will follow 
murder like the operation of a physical law. It will follow, like 
such a law, whether or not its existence is known to him who 
incurs the consequences. Like such a physical law, again, its 
operation may be nullified by the employment of counteracting 
forces. It treats human individuals as the subject matter within 
which it operates, not as subject intelligences to which it is 
addressed. 

Such a conception of law does not take from it the character of 
a command. Only the command is now not to the subjects. 
It is a command to the agents of the sovereign. It still proceeds 
from a will. But there is no necessity of predicating a will of the 
state. It is a command from one concrete individual or group 
to another. It is a mere expression of the internal organization 
of the government. 

Law, as thus conceived, is addressed by the sovereign to its 
own agents. To these it is, as a matter of actual fact, supreme. 
In so far as they fail to observe the provisions of the law, they 
are not acting as agents. Nor can any one else violate the law 
in this formal sense any more than it is possible to violate a phys- 
ical law of nature; simply because the law is not addressed to 
any one else but is a mere formulation of conditions and con- 
sequences. 
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Only by shifting the incidence of the command from the sub- 
jects to the governmental agencies, can the assertion of the 
analytical school that the whole world may be made subject to 
any state by the mere fiat of its law be reconciled with fact. Only 
with such an alteration of the incidence of the command, does it 
seem possible to agree with Dr. Willoughby when he says: 
". . . . all persons, whatever their other political relations 
and affiliations, are potentially subject to the legal control of a 
given state. That is, it is possible by a mere exercise of its 
sovereign will to bring them within a control, the legal validity 
of which its own courts cannot question." That seems to be a 
statement of the very conception here contended for — that the 
essence of law in the formal sense of the analytical school is that 
it is binding upon the courts (and other agencies) established by 
the sovereign. 

The conclusions to which this argument leads are that the 
analytical theory has been carried far beyond any legitimate 
scope, that it needs critical restatement, but that it unquestion- 
ably has a legitimate sphere of validity and utility. 



